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An Overview of Franchising in France for American Franchisors
Introduction
The franchise concept is closely linked to freedom of contract: indeed, the term “franchise” is derived from a French word for “freedom.”
 It has been said that France is the “heart and soul” of European franchising
. France has a long history of franchising: indeed, the first franchise would have been founded in 1911, although the term “franchising” did not exist yet
.

Franchising began to develop in France in the 1960s through the distribution sector. It is generally said that franchising really took off in France in the 1970s
, with the creation of the “French Franchise Federation” - a French association encouraging and promoting the development of the French franchising industry (and also called FFF). Franchising has developed significantly by the end of the 1980s: in 1989, France became the first country outside North America to decide to regulate franchising by enacting a franchise disclosure law, known as the “Loi Doubin”
. 
Konigsberg describes franchising as “a proven and acceptable method of distributing products and services for both domestic as well as foreign markets”
. In a franchise agreement, one person, called the franchisor, grants to another person, the franchisee, the right to use the franchisor’s trade marks and know-how, and in turn, the franchisee has to carry on the business according to the franchise system
. The franchisee keeps independency, but has to support all risks, including financial risks.

Mostly limited to fast food restaurants (for example Mc Donald’s) and hotel, franchising has then diversified into various domain of business, such as health and beauty, or home improvement. In a franchising company like Mc Donald’s, there are independent entrepreneurs running their own business, but they have an obligation of uniformity: they have to distribute the same products as well as the same level of quality and services, and all premises have to be identical to be easily identified by the public
. 
Franchising has grown rapidly in Europe, but this type of business seems largely unregulated: indeed, there is no specific code regarding franchising in Europe. Only five European countries have adopted pre-contract disclosure obligations: France (with the “Loi Doubin” in 1989), Spain (in 1996), Romania (in 1997), Italy (in 2004) and Belgium (in 2005).
It seems clear that franchising plays an important and major role in the economies of many countries, particularly for European countries and for France. 

According to the French Franchise Federation, in 2001, the number of franchise networks was 653. In 2010, the number of franchise networks was 1477, which represents 58.351 franchisees and 47,89 billions of Euros of sales
.
Three types of franchise are known in France. Indeed, the European Court of Justice recognizes three types of franchise systems: the distribution franchise, the service franchise, and the production franchise.
 The Block Exemption Regulation N° 4087/88 of 30 November 1988
 gave a disctinction about these three types of franchise (it is important to note that this Regulation is not in force anymore, but replaced by Regulation N° 2790/1999, then by Regulation N° 330/2010 which is in force today). The Block Exemption Regulation distinguished the types of franchise according to their object: “industrial franchise concerns the manufacturing of goods, distribution franchise concerns the sale of goods and service franchise concerns the supply of services”. There are a number of national and international meetings every year relating to franchising in France such as the Franchise Expo Paris, Top Franchise in Marseille and Mapic in Cannes, which describes the importance of franchising in France nowadays. Most franchise businesses operate in the food and beverages sector as well as retail. It seems clear that franchising plays an important role in the French economy.

It is interesting to note that many American franchises have been exported to Europe, so it is obvious that American franchises can adapt abroad (for example, the success of American franchises like Mac Donald’s or Subway). According to a survey of the French Franchise Federation, in 2008, 10.3% of the franchise brands established in France were foreign ones. Amongst all the foreign franchises, American ones are the most popular in France: In 2009, 4,203 American companies were active in France and there are now 37 American franchises in the hexagon. Within the country, the biggest franchising industry is food franchising: for instance, the famous franchise McDonald’s is one of the biggest franchises in France (with 998 franchises). Another famous American franchise in France is Century 21, a real estate franchise (with 922 franchises)
.
It is important to remember that there are several things American franchisors should consider before entering the French market. One of the main problems is that some American concepts are sometimes not suitable to the French market. Moreover, the language is another problem to consider, as documents provided by the franchisors to the franchisee is very often in English, while the DIP (the “Document d’Information Pré-contractuelle” in French, is the document given by the franchisor before the conclusion of the contract, relating to information that must be disclosed to the franchisee) and contract have to be written in French. Then, some Americans are more interested in the concept of master franchises, which can be more complicated for getting funding. Another problem can be the reluctance from banks to provide funding, as it is not always easy for them to check the financial documents given by outside organizations. In spite of all these drawbacks, several American franchises such as McDonald’s or Subway are enjoying success in France, which proves that the French market is open to foreign franchises, and particularly for American franchises
. These problems related above are often faced by American franchisors looking to grow in France, but it should be said that all other foreign franchisors will have to face these problems when trying to enter the French market.
The purpose of this dissertation, which seems an interesting one, is to give to American franchisors who want to enter the French market, all the elements - both legal and practical- in order to establish a franchise in France with success.
This dissertation will start by analyzing the French and the European Legal systems. Then we will focus on the particular relationship developed between franchisor and franchisee in the French and European Franchise systems. We will pursue on the franchise litigation. Finally, this dissertation will end by considering other key issues, such as intellectual property rights, an important part of the franchise system.
CHAPTER I. The French and European Legal Systems
Before considering how franchising works in France in details, it is interesting to give a summary of the French and European Legal Systems, and particularly the legal system adopted in France, the legislation applicable regarding franchising, as well as the definition of franchising given in France. 
Section I. The “Civil law” system: the most common legal system in Europe

There are two major legal traditions in the world: The Civil law system and the Common Law system. According to Merryman and Pérez-Perdomo, a legal tradition is not a set of rules of law about contracts or corporations, but it is rather a “set of deeply rooted attitudes” about the nature of law, the role of law in the society and about the way law should be made and applied
.

 The Civil law system is the oldest system, the most widely distributed and the most influential
. It developed from Roman Law, the legal system used in the Roman Empire. Civil law is the dominant legal system in the world: this system has been adopted in almost all of Europe
. It is also used in Asia, South America and in much of Africa. Civil law is based on legislation, that is to say, written laws made by the government. In this legal system, unlike Common Law, the decisions of judges do not affect the laws of a country. 
However, in England and Wales, the legal system used is the Common law system. This system is mainly based on the idea of “precedent”: when a court makes a decision about a case, that decision becomes a part of the law of the country. As well as the UK, common law is used in many places that used to be part of the British Empire, such as the USA, India, and Australia.

It seems important to distinguish between the two legal systems in the world, because France does not adopt the same legal system than in the United States: France adopts the Civil Law approach, when the United States uses the Common Law system. There are great differences between these two legal systems: indeed, they have different legal institutions, legal rules and procedures. It is necessary for the American franchisor wishing to enter the French market to consider these differences and to understand the great importance of law in France. 
Section II. Franchise legislations at National and European levels
The legal environment in which a franchise can be set up varies from country to country
. In France, for a long time, the absence of legal texts encouraged the development of franchising. France was the first European country to adopt legislation relating to franchising, on 31 December 1989: Law N° 89-1008, commonly called “Loi Doubin”
. However, there is no specific law on franchising in France, but franchisees can enjoy a relatively high level of protection thanks to various legislation, both national and European, significantly affecting franchising. American franchisors wishing to enter the French market should be aware of the existence of the legislation applying to franchising in France. Current French franchising law is made up of the “Loi Doubin”, European legislation such as the European Code of Ethics, legal doctrine and principles contained in French case law
. In this section we will see three legislations on franchising which must be taken into account by an American franchisor who wishes to export a franchise system to France: The European Code of Ethics for Franchising, The Block Exemption Regulation and the “Loi Doubin”. 
A. The European Code of Ethics for Franchising
The adoption of the European Code of Ethics for Franchising (“the Code”) represented the first step to regulate franchising. This European Code of Ethics is the up-to-date version of the Code elaborated in 1972 by the European Franchise Federation – an international non-profit association created in 1972 and constituted of the national franchise associations or federations of European countries (and also called EFF). According to the EFF, the Code is a “practical ensemble of essential provisions of fair behaviour for franchise practitioners in Europe”
. It has become of increasing importance because it established what is reasonable and fair in franchising, where specific franchise legislation does not exist. 
This Code is applicable to the members of the national associations that are members of the European Franchise Federation. It is interesting to note that the members of the EFF have participated in the writing of the Code. By subscribing to the EFF, its members adopt the European Code of Ethics and agree not to delete or amend it in any way. The main objectives of the EFF are the promotion of franchising in Europe, the protection of the franchise industry by promoting the European Code of Ethics, the development of franchising in European countries and the representation of the interests of the franchise industry before the European Parliament or the Commission for example. The Code laid down some principles and the rules applicable to franchisors. It has been said that it is a sort of “guideline” to members of the French Franchise Federation
.
In a first part, the Code gives a definition of franchising, definition that we will see below. Then, in a second part, it states guiding principles, such as the obligations of both franchisor and franchisee (discuss in the second Chapter). 
A third part of the Code relates to recruitment, advertising and disclosure and provides that “advertising for the recruitment of Individual franchisees shall be free of ambiguity and misleading statements”
. This part grants a protection for the franchisee.
A fourth part describes the selection of individual franchisees and states that “a franchisor should select and accept as Individual Franchisees only those who, upon reasonable investigation, appear to possess the basic skills, education, personal qualities and financial resources sufficient to carry on the franchised business.”
 So it seems necessary for franchisors to choose franchisees who possess both personal and professional qualities, in order to guarantee the success of the franchised network. Indeed, the success of the business of the franchisor depends on the success of his franchisees
. 
The Code, in a fifth part, gives some elements regarding the franchise agreement. It provides that the franchise agreement must comply with National Law, European Law and the Code of Ethics. Then it states the essential minimum terms of the franchise agreement. These essential terms are the rights and obligations of both franchisor and franchisee, the goods and/or services to be provided to the franchisee, the duration of the agreement which “should be long enough to allow individual franchisees to amortize their initial investments specific to the franchise”
, the basis for any renewal of the agreement, the provisions for termination of the agreement… 
Finally, in a sixth and last part, the Code states the relationship with the Master-franchise system and provides that the Code only applies to the relationship between the Franchisor and its individual Franchisees, and between the Master Franchisee and its individuals Franchisees. Therefore, it does not apply to the relationship between the Franchisor and its Master-Franchisees.
B. The Block Exemption Regulation EC 330/2010

A new vertical agreements block exemption, Commission Regulation N° 330/2010 ("the New Regulations") was published on 20 April 2010 and came into force on 1 June 2010. According to the text of the Regulation, it will expire on 31 May 2022. It replaces Commission Regulation N° 2790/1999 (also called “Block Exemption Regulation on Vertical Restraints”), which expired on 31 May 2010. This new Regulation is about “the application of Article 101(3) of the Treaty on the Functioning of the European Union to categories of vertical agreements and concerted practices”
. The Regulation does not mention franchising, but franchising is dealt with in the Guidelines. Vertical agreements can be defined as “agreements for the sale and purchase of goods or services which are entered into between companies operating at different levels of the production or distribution chain”
. It seems interesting to note that the Regulation itself does not mention franchising, but franchising is dealt with in the Guidelines. Vertical agreements can be distribution agreements between manufacturers and wholesalers or retailers for example. The vertical restraints may have positive effects: they can help a manufacturer to enter a new market for example. 
Vertical agreements determining the price and quantity for a specific sale and purchase transaction cannot be seen as a restriction of competition. However, a restriction of competition may occur if the agreement contains restraints on the supplier or the buyer, for instance an obligation on the buyer not to purchase competing brands
.
The new Regulation N° 330/2010 is quite similar to that of its predecessor.  Indeed, it still contains a ‘blacklist’ of restraints which if featured in an agreement will prevent the exemption from applying. Regulation N° 330/2010 will also benefit small and medium-sized companies which could otherwise be excluded from the distribution market.  The main changes that have been made in the new Regulation relate to the requirement that, in order to benefit from the exemption, both the supplier and buyer must have a market share of less than 30% (unlike Regulation 2790/1999, where only the supplier was required to meet this market share requirement). The change is designed to benefit smaller businesses which were excluded from the Old Regulation, and also new online sales restrictions. Regulation N° 330/2010 updates the practice in relation to online sales to reflect changes in the way products are marketed on the Internet.
The main objective of Regulation N° 330/2010 is to prevent large distributors from using their buyer power to impose anti-competitive contractual clauses on suppliers, to the detriment of consumers. Therefore, Regulation grants a protection for consumers.
The Block Exemption Regulation identified three different categories of franchise agreements (namely industrial franchises, distribution franchises and service franchises), specifying that it covers “[...] franchise agreements between two undertakings, the franchisor and the franchisee, for the retailing of goods or the provision of services to end users, or a combination of these activities, such as the processing or adaptation of goods to fit specific needs of their customers. It also covers cases where the relationship between franchisor and franchisees is made through a third undertaking, the master franchisee. It does not cover wholesale franchise agreements because of the lack of experience of the Commission in that field”. 
C. The “Loi Doubin”
It is first important to remember that there are no specific legal provisions applicable to franchises in French Law. In other words, general contractual aspects are governed by the Civil Code and commercial aspects are governed by the Commercial Code. In particular
, Article L.330-1 and L.330-3 of the French Commercial Code can impact franchising.
The “Loi Doubin” – or Law N° 89-1008 concerning the development of commercial and artisanal enterprises and the improvement of their economic, legal and social environment -was adopted on 31 December 1989. It is the first European franchise disclosure law. The details of this legislation were laid down in Decree N° 91-337 of 4 April 1991
. 
It should be noted that this law is not specific to franchising, but nevertheless covers franchising: indeed, only the first article of this legislation is relevant for franchising.
According to the fourth paragraph of Article 1 of the Law, the disclosure document must be delivered to the franchisee at least twenty days before the execution of the contract or, if applicable, before the payment of any sum of money that is required, in particular, in order to obtain an exclusive territory
. 
This law provides that any person (the franchisor) who puts a trade name, trade mark or trade sign at the disposal of another (the franchisee) and requires from such person an undertaking of exclusivity for its activities is under an obligation, prior the conclusion of the contract, to communicate to its future partner a document containing “true and accurate information so that he may enter into the agreement in full awareness”
. Such information may consist in the franchisor’s name, the company name, the nature of the activity, the franchise’s location, the amount of capital, the registration number, the bank’s contacts, and the history of the company
. The disclosure document must also mention annual financial statements, the amount of the investments in the franchise by the franchisee, the date of acquisition of the trademark, the list of the other member companies in the network, the indication of the number of companies which have left the network and the reason…

The Decree N° 91-337 contains three articles, the first of which specifies the information that must be disclosed. Article 2 provides that anyone who does not provide the required information as established in Article 1 of the Law is liable to pay fines as applicable to fifth class offences, and Article 3 entrusts the execution of the Decree to the Minister of Justice, the Minister of Industry and Development and the Minister Delegate for Commerce and Handicrafts.
The obligation to give information to the franchisee prior to the conclusion of the franchise agreement is also laid down in Article L.330-3 of French Commercial Code. This Article states that "Any person who provides to another person a corporate name, trademark or trade name, by requiring therefrom an exclusivity or quasi-exclusivity undertaking in order to carry out their activity, shall be required, prior to the signature of any contract concluded in the common interest of both parties, to provide the other party with a document giving truthful information allowing the latter to commit to this contract with full knowledge of the facts".
To finish, where the protection of the “Loi Doubin” is not available, franchisees may still, to a certain extent, rely on the general rules of the French Civil Code governing contractual and tortious liability to enforce their rights to precontractual information
. Failure to give these information in a timely manner may result in both civil and criminal sanctions. As a criminal sanction, a 1500 euros fine will be levied on the franchisor who fails to comply with these disclosure requirements. In addition, franchisees can also seek civil damages for harm caused by the franchisor’s failure to surrender the documents, for harm caused by inaccuracies in the information, and for harm resulting from early or abusive termination. It is important to note that there is no specific government agency ensuring the communication of information to the franchisee. Any violation regarding the disclosure document has to be heard by the courts (typically, the “Tribunal de Commerce”)
.
Furthermore, in the case of mistake or misrepresentation, Article 1109 of the French Civil Code alternatively gives the franchisee the option of voiding the contract
. This dual civil remedy became clear on December 2000, when a franchisee appealed a decision rejecting his claim to declare the franchise contract void due to the franchisor’s failure to comply with the pre-contractual disclosures requirement. The Cour de Cassation
 determined that such failure does void the contract, but only in cases where consent was procured through mistake, misrepresentation, or duress.
The obligation describes in the “Loi Doubin” is the first obligation of the franchisor, before the conclusion of the franchise agreement. 
Section III. French and European definitions of franchising
First of all, it is interesting to note that there is no legal definition of franchising in French law. Generally speaking, franchising is viewed as “the reiteration of a commercial success”
. The French Franchise Federation uses the European Code of Ethics for a definition of franchising, which French courts use as a sort of guide
. The French franchise contract has the particularity of being a commercial contract entered into intuitu personae, that is to say “depending on the person”. This means that the personal characteristics of the other party to the contract determine the conclusion of that contract
. The franchising agreement is therefore non-transferable, that is to say, the franchisee cannot transfer the contract to another person. As noted French franchise lawyer Dominique Baschet: “most contract clauses provide a unilateral intuitus personae in solely the person of the franchisee: the franchisor signs a franchise agreement depending on the franchisee’s skills and financial capacity”
.
A franchise agreement is a lengthy document presenting in details the way in which both the franchisor and the franchisee have to carry out their mutual obligations. It generally includes provisions setting the price of entry rights and royalties, establishing the length of the franchise term, stating the organization of training, controlling the use of the brand and the trade name, discussing the management of advertisements and of any commercial assistance, detailing territorial rights or restrictions, mandating confidentiality and noncompetition, delineating grounds for or guidelines about termination and transfer, and setting forth the controlling law. 
It is important to note that there are no government agencies specifically dedicated to franchising. Nevertheless, some aspects of distribution (including franchises) are regulated by the General Directorate for Competition Policy, Consumer Affairs and Fraud Control, an administrative body within the Ministry of Economy, and of the Competition Council (called “Autorité de la concurrence”), an independent authority.

Different franchise associations and government agencies have adopted their own definition of “franchising” or “franchise”. It is interesting to see in this section the different definitions given by the European Code of Ethics, the Block Exemption Regulation, and the Model Franchise Disclosure Law.
A.  A definition of franchising given by the European Code of Ethics for Franchising
The European Code of Ethics for Franchising gives the following definition of franchising: “Franchising is a system of marketing goods and/or services and/or technology, which is based upon a close and ongoing collaboration between legally and financially separate and independent undertakings, the Franchisor and its individual Franchisees, whereby the Franchisor grants its individual Franchisee the right, and imposes the obligation, to conduct a business in accordance with the Franchisor’s concept.

The right entitles and compels the individual Franchisee, in exchange for a direct or indirect financial consideration, to use the Franchisor’s trade name, and/or trade mark and /or service mark, know-how, business and technical methods, procedural system, and other industrial and / or intellectual property rights, supported by continuing provision of commercial and technical assistance, within the framework and for the term of a written franchise agreement, concluded between parties for this purpose”. Such a definition is generally taken into consideration by French courts.
B.   A definition of franchise given by the Block Exemption Regulation N° 4087/88
The Block Exemption Regulation N° 4087/88 of 30 November 1988
 did not give a definition about franchising, but a definition of “franchise”, in its Article 1.3: “”Franchise” means a package of industrial or intellectual property rights relating to trade marks, trade names, shop signs, utility models, designs, copyrights, know-how or patents, to be exploited for the resale of goods or the provision of services to end  users”.
Although this Regulation is not in force anymore (Article 9 of the Regulation states that the Regulation shall remain in force until 31 December 1999), the two Regulations adopted after this Regulation, that is to say Regulation 2790/1999 and Regulation 330/2010, do not give a definition of franchising. It is necessary to refer to the Old Regulation (N°4087/88) for a definition. 
C.    A definition of franchise given by the Model Franchise Disclosure Law
Another useful definition about franchise is that which was given by the International Institute for the Unification of Private Law (UNIDROIT) in the Model Franchise Disclosure Law. According to UNIDROIT, a franchise means “the rights granted by a party (the franchisor) authorizing and requiring another party (the franchisee), in exchange for direct or indirect financial compensation, to engage in the business of selling goods or services on its own behalf under a system designated by the franchisor which includes know-how and assistance, prescribes in substantial part the manner in which the franchised business is to be operated, includes significant and continuing operational control by the franchisor, and is substantially associated with a trademark, service mark, trade name or logotype designated by the franchisor. […]”

CHAPTER  II.  The relationship between Franchisor and Franchisee in France
The reasons to choose the franchise system are similar in France and the United States. On one hand, for the franchisor, using the franchise system is a good way to expand its capital through the entry rights, fees, and royalties it receives from its franchisees. On the other hand, for the franchisee, using the franchise system may promote success, because the business plan has been tested before. That lessens risks for the franchisee and grants him a certain level of independence.
. In this part, we will see the relationship developed between a franchisor and a franchisee when the franchise is based in France. First of all, it seems interesting to deal with the pre-contract disclosures, the first obligation imposed on franchisors. Then, in a second section we will focus on the rights and duties of both the franchisor and the franchisee, after the conclusion of the franchise agreement. Finally, in a last section, it will be important to discuss about the non-competition clause, applicable for the franchisee after the termination of the franchise agreement.
Section I. Before the conclusion of the franchise agreement: Pre-contract disclosures
To create a franchise relationship, some information must first be disclosed by the franchisor to the franchisee. All of the countries requiring pre-contractual disclosure take a similar approach, although the details tend to vary a little. We saw in the first Chapter the “Loi Doubin”, a French legislation requiring pre-contract disclosure. The independent intergovernmental organization UNIDROIT also adopted a law relating to pre-contract disclosure:  The Model Franchise Disclosure Law.
As said above, French lawmakers intervened to resolve difficulties between franchisors and their franchisees. The “Loi Doubin” of 31 December 1989 applies specifically to the franchise contract and other distribution contracts. This Law seeks to protect potential franchisees by requiring the disclosure of sufficient information before the franchisor and the franchisee commit to an agreement.
On 25 September 2002, the Governing Council of UNIDROIT adopted the “Model Franchise Disclosure Law” finalised by a Committee of Governmental Experts convened by the organisation to examine a draft prepared by the UNIDROIT Study Group on Franchising.

The Model Law is limited to pre-contractual disclosure. Therefore, it does not deal with the contractual relationship between the parties, nor does it deal with the consequences of termination of the franchise agreement.

The Model Law is intended to apply to both domestic and international franchising, and to different types of franchise agreement, such as traditional unit agreements, master franchise agreements and development agreements. The Model Law is also intended to cover any new forms of franchise arrangements that might develop in the future. Like the “Loi Doubin”, the Model Law does not require disclosure on the part of franchisees, only on the part of franchisors. It is a protection for franchisees, who do not have always access to expert legal counsel, like a franchisor can have. 

The Model Law has ten articles and a Preamble. The articles deal with the scope of application of the law (Article 1); definitions (Article 2); the delivery of the disclosure document (Article 3); the format of the disclosure document (Article 4); exemptions from the obligation to disclose (Article 5); what information has to be disclosed (Article 6); acknowledgement of receipt of the disclosure document (Article 7); remedies (Article 8); the temporal scope of application of the law (Article 9); and waivers (Article 10)
.
Section II. After the conclusion of the franchise agreement: Rights and duties of the franchisor and the franchisee

Franchising has many advantages; on the other hand, it imposes many obligations to both franchisors and franchisees. A franchise agreement has to determine the rights and obligations of both franchisor and franchisee.
· The franchisor’s rights and obligations:

To be a franchisor supposes to own a brand name. Indeed, no one can be a franchisor if he does not own a brand name, and transfer this brand name to his franchisees.
The European Code of Ethics provides the following obligations for the franchisor:

 “The Franchisor shall:

· have operated a business concept with success, for a reasonable time and in at least one pilot unit before starting its franchise network, 
· be the owner, or have legal rights to the use, of its network's trade name, trade mark or other distinguishing identification,
·  provide the Individual Franchisee with initial training and continuing commercial and /or technical assistance during the entire life of the agreement”
.

The franchisor’s duties are to provide a concept and a brand name, to transfer a certain “know-how”, and to give assistance to the franchisee. 
The franchisor must own a trade mark which has been duly registered at the French INPI (“Institut National de la Propriété Industrielle” in French, or National Industrial Property Institute). In the case where the trademark is counterfeited for example, the franchisee must inform the franchisor. It is the franchisor’s responsibility to take the necessary actions to stop this infringement, because he is the legal owner of the trademark
. 
Before the open-up of the franchise, the franchisor must train the franchisee and its employees. Then, at the time the franchise is opened and during several days, the franchisor will guide the franchisee’s first steps. Finally, after the open-up of the franchise, updating training sessions can be planned. 

The obligation to provide technical assistance starts when the contract is signed. It can have many forms such as providing the franchisee with advice, continuous training of the franchisee and his staff, advertising campaigns planning, legal consultation, set up of a legal department to the whole network… 

· The franchisee’s rights and obligations: 

According to the European Code of Ethics, the franchisee shall:

· “devote its best endeavours to the growth of the franchise business and to the maintenance of the common identity and reputation of the franchise network, 

· supply the Franchisor with verifiable operating data to facilitate the determination of performance and the financial statements necessary for effective management guidance, and allow the Franchisor, and /or its agents, to have access to the individual Franchisee's premises and records at the Franchisor's request and at reasonable times, 

· not disclose to third parties the know-how provided by the Franchisor, neither during nor after termination of the agreement”
.

First of all, the franchisee must invest in the franchise: he has to undertake to make the necessary investments to guarantee the success of the franchise. 
The franchisee must then respect a number of rules, such as the external features of the franchise (all the franchise premises must be similar, to be easily identified), the marketing, management and accounting methods, the confidential nature of the know-how and methods given by the franchisor. All these obligations describe a sort of “control” exercised by the franchisor over the franchise
. 
The franchisee must also respect the rule of “exclusivity”, rule applicable to franchise agreement. The exclusivity is guaranteed by a non-competition clause which prohibits the franchisee from exercising the same activity on his own, during or after the contract. However, he remains free to carry out a secondary activity and to open a second franchise under the same brand name. 
In exchange for the advantages offered by the franchise, the franchisee must pay the price, that is to say, the fees and the royalties. The initial franchising fee enables the franchisee to become part of the chain. This fee is evaluated by taking several things into consideration, such as the reputation of the trademark, the number of franchisees and the potential for profits. This fee is not always required in franchising contracts. Then, the royalties are the sum paid periodically, often monthly, and which is a percentage of the franchisee’s income. Unlike “entrance fee”, the royalties are always required in franchising contracts. It is important to note that the price must be stipulated in the agreement at the time of the signature, if not, it can be declared void
. 
Section III. Termination of the franchise agreement: the enforcement of non-competition clause

The European Code of Ethics provides that the franchisor can impose non-competition and/or secrecy clauses to protect its know-how and identity. The non-competition clause is called “clause de non-concurrence” or ‘clause de non-réaffiliation” in French franchising agreement.
Franchisors usually include a non-competition clause in their franchise agreements. It is in their interest to insert this type of clause, because this clause obliges the franchisee not to set up a business that is identical or at least similar to the franchisor’s business, both during the term of the agreement and for a certain time after the termination of the contract.  Therefore, this clause can apply during the execution of the contract and also after its termination. Such clauses are intended to prevent a franchisee from disclosing the trade secrets or know-how disclosed during the franchise agreement, or exploiting the customers or markets acquired through the franchise. However, these clauses can be seen as an excessive restraint of rights, for example a restraint in the franchisee’s freedom to operate its business. As a result, they are not always regarded as valid or enforceable according to their terms and can be declared void. 
French jurisdictions have always upheld the non-competition clause in franchising agreement when the clause is limited in time and place. This clause seeks to protect the legitimate interest of the franchisor. Indeed, a non-competition clause seems to be acceptable in a franchise agreement only if its aim is o protect the franchisor’s intellectual property rights. In order to be enforceable, this type of clause needs to be reasonable. Three limitations must be taken into account for the validity of the non-competition clause. Although the franchisor has a legitimate right to protect his system, the franchisee must have a chance to start a new activity. 
The first limitation in the scope of the non-competition clause is geographical: the franchisee can be banned to open a new business in a limited territory. The size of this territory must be reasonable, that is to say, limited to the territory where the franchisee has been exploiting the franchise. If not, the non-competition clause is not enforceable and can be declared void.

The second limitation is about duration. In the famous Pronuptia case
, the Court of Justice considered that the franchisee can be banned to exploit a competing system within a reasonable period of time. Nevertheless, the Court did not define what a “reasonable period” is. 
The third and last restriction is about the nature of the activity. The franchisee is not allowed to start a business in the same field of activity than the franchise. 
In order to be valid, a non-competition clause must respect the legitimate interest of both the franchisor and the franchisee. The aim of this clause is to protect the know-how and trade secrets provided by the franchisor to the franchisee. However, the protection shall not go further than necessary to protect the franchisor and the clause must not be a restraint in the franchisee’s freedom to exercise a new activity. 

CHAPTER  III. Franchise litigation in France

In this part, it seems interesting to analyse the procedure which applies in France in case of litigation between a franchisor and a franchisee. For example, in the event of violations of disclosure requirements, what are the actions available for the franchisee? What are the legal remedies in this case? However, a dispute arising between a franchisor and a franchisee can be resolved without going to court, by the use of alternative dispute resolution, such as mediation or resolution. 
Section I. The procedure in case of litigation

A. The settlement of the dispute by a French Commercial Court
Disputes often arise between a franchisor and a franchisee regarding their own obligations: for example, a franchisee decides to go to court because the obligation to disclose information prior to the conclusion of the contract has not been respected by the franchisor, or, in another case, a franchisor goes to court because the franchisee does not pay his royalties as mentioned in the franchise agreement. It is always a contractual breach of one party that leads the other party to make the decision to go to court. 
In the French legal system, disputes are brought before specialised courts, depending on the case. A franchise dispute will be brought before a French Commercial Court (called “Tribunal de Commerce”).

In case of dispute between a franchisor and its franchisee, the parties have to do their best to resolve the dispute “amicably”. However, in the event that the parties fail to resolve their dispute amicably, the dispute will be heard by the relevant French Commercial Court. Usually, the relevant commercial court is the jurisdiction where the defendant is located. The competence of the French Commercial Court is clearly recognised in French franchising agreements, generally at the end of the contract. 
By this action before the commercial courts, the party bringing the action seeks to obtain damages. When a franchisee decides to bring an action before the courts for violations by the franchisor of disclosure requirements, he can be granted damages and he can also obtain reimbursement of the fees paid to the franchisor as well as the investments made
. Damages generally amount to the sum of money that the franchisee would have obtained if the disclosure requirements had been respected by the franchisor. In case of an error or fraudulent misrepresentation (articles 1110 and 1116 of the Civil Code), he can also ask for the rescission of the agreement. Where the rescission is accepted by the court, the franchisee can obtain the reimbursement of all fees paid to the franchisor. He can also obtain a compensation for the loss suffered during the exploitation of the franchise
. 
Any party not pleased with the decision given by the French Commercial Court has a right to appeal to the Court of Appeals (“Court d’Appel”) and the case will generally be heard within one or two years. The decision given by the Court of Appeals can then be appealed to the Supreme Court, the last jurisdiction in the French system and interested in questions of law only.

The procedure before a Court being usually long and expensive, parties prefer more and more the use of an alternative dispute resolution, such as arbitration, or mediation. In case of arbitration, the case can be brought before various internal or international organisations (such as French Arbitration Association, French Arbitration Committee, ICC).
B. An example of European cases involving franchising: the famous Pronuptia Case

The most significant case affecting franchising in Europe is probably the Pronuptia case
. This case is considered as major case in the field of franchising. 
The facts are the following ones: By three contracts, Mrs Schillgalis -the franchisee- obtained a franchise from Pronuptia de Paris gmbh, Frankfurt am Main -the franchisor- for three separate zones. The franchisee was sued because she refused to pay royalties to the franchisor, but she claimed that the agreements were void under Article 101 TFEU. 
The case was referred by the German Federal Court of Justice to the European Court of Justice (the Court) under Article 177 of the EEC Treaty (now Article 208 of the Treaty on the Functioning of the European Union) for a preliminary ruling on the interpretation of Article 85 of the EEC Treaty (now Article 101 TFEU
).

Articles 101 (1) TFEU provides that “all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the internal market” shall be prohibited as incompatible with the internal market. According to the Article, the agreements concerned are those which “(a) directly or indirectly fix purchase or selling prices or any other trading conditions; (b) limit or control production, markets, technical development, or investments; (c) share markets or sources of supply; (d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage; (e) make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts.”
In other word, Article 101 (1) TFEU seeks to prohibit cartels. Businesses infringing the rules laid down in Article 101 (1) TFEU can be subjected to fines imposed by the European Commission.
According to Article 101 (2) TFEU, an anti-competitive agreement can be declared void.
However, an agreement that falls within Article 101 (1) TFEU is not always unlawful and declared void. Indeed, Article 101 (3) TFEU makes a sort of “legal exception” to Article 101 (1) TFEU. This Article states that the provisions laid down in Article 101 (1) may be not applicable when the agreement, the decision or the concerted practice contributes “to improve the production or distribution of goods”, or “to promote economic progress”, and where the practice is beneficial to consumers. This Article creates an exemption to Article 101 (1) TFEU.  
There is two parts in Article 101 TFEU. The first step is to assess whether an agreement is anti-competitive or not, under Article 101 (1) TFEU. When an agreement is declared as anti-competitive, the second step is to determine, by the way of Article 101 (3) TFEU, if there is some benefits produced by this agreement and if the benefits can outweigh the anti-competitive effects of the agreement
. 
In our case, the franchise agreements included several competition restrictions on both the franchisor and the franchisee. For example, the agreement stated that the franchisor will not open other shops or provide goods in the territory where the franchisee is settled and the franchisee is under an obligation to refrain from competition by the way of a non-competition clause as well as to purchase goods from the franchisor or approved partners. The court stated that two conditions must be fulfilled in order to declare a clause valid: First, the franchisor must communicate his know-how to the franchisee and provide assistance to enable him to apply his methods, without running the risk that that know-how and assistance might benefit competitors. In consequence, provisions which are essential in order to ensure that the know-how and assistance provided by the franchisor to the franchisee do not benefit competitors do not constitute restrictions of competition for the purposes of Article 101 TFEU (ex Article 85 (1) EEC). That is also true of a non-competition clause prohibiting the franchisee, during the period of validity of the contract and for a reasonable period after its expiry, from opening a shop of the same or similar nature in an area where he may compete with a member of the network. Secondly, the franchisor has to take the measures necessary in order to maintain the identity and reputation of the network. The Court also admitted that the franchisor has the obligation to protect certain interests which are vital to the business and to identity of the network (for example the know-how). Then, provisions establishing a control exercised by the franchisor on its franchisee and necessary for maintaining the reputation and identity of the network do not constitute restrictions on competition for the purposes of Article 101 TFEU 
.
In the Pronuptia case, the European Court of Justice (the Court) stated the important principle that some provisions in an agreement which can appear to be anti-competitive do not always constitute restrictions on competition for the purpose of Article 101 TFEU. For instance, a provision where the franchisor makes price recommendations to the franchisee, is not a restriction on competition. However, the provisions must be essential for this purpose. Nevertheless, the Court states that provisions, such as price determination clauses, that limit the franchisee’s activity cannot be considered as acceptable and should be declared void. In the same way, provisions which share markets between the franchisor and the franchisee or between franchisees constitute a restriction of competition and an agreement containing such provisions could be declared void. 
Section II. Use of Alternative Dispute Resolution in franchising
Alternative Dispute Resolution (called “ADR”) are recognized as having advantages in dealing with commercial disputes, including reduced expense, procedural flexibility, efficiency, confidentiality, and finality
. As a result of their benefits, ADR are very popular nowadays. Among ADR, mediation and arbitration are often used by franchisors and franchisee to resolve their dispute. We will see in a first paragraph the resolution of a franchise dispute by the way of mediation. Then, we will consider the use of arbitration, another way to resolve franchise dispute without going to court.
A. The resolution of franchise disputes through mediation
First of all, in case of dispute, the franchisor and his franchisee are obliged to agree about how to resolve their dispute. When a party seeks to put a mediation process in place, the parties must attend the mediation and try to resolve their dispute. The parties may agree to appoint a mediator. If they do not agree, they can approach the Office of the Mediation Adviser for example, which will appoint a qualified and experienced mediator to resolve their dispute. 
B. The particularities of arbitration to resolve franchise disputes
Arbitration has been described as being a lower cost and less time-consuming method of solving business disputes
. A large part of disputes arising between a franchisor and his franchisee are resolved by way of arbitration. In an arbitration procedure, the parties decide to choose a single arbitrator or a panel of three or five arbitrators. The role of the arbitrator is to listen to both sides and then to give a decision. One of the drawbacks to arbitration is probably the lack of appeal. Unless the decision of the arbitrator can be proved to be illegal, the decision is impossible to overturn. The possibility for a franchisor or a franchisee to use arbitration in case of dispute is available only if there is an arbitration clause in the franchise agreement. 
CHAPTER  IV. Other key issues: the Intellectual Property Rights in France

Section I. Definition of the Intellectual Property Rights

A. The Know-how

Know-how is at the heart of franchising. Without know-how, there would be no such thing as a franchise. This “know-how” is defined in the 1988 community Regulation: it must be a set of non-patented practical information resulting from the franchisor’s experience, and tested by him. The whole must be substantial, identified and secret
. 
The European Code of Ethics for Franchising also gives a definition of “Know-how”
: "Know-how" means a body of non-patented practical information, resulting from experience and testing by the Franchisor, which is secret, substantial and identified;
Further, the Code explains what should be regarded as “secret”, “substantial” and “identified”
:
  "secret" means that the know-how, as a body or in the precise configuration and assembly of its components, is not generally known or easily accessible; it is not limited in the narrow sense that each individual component of the know-how should be totally unknown or unobtainable outside the Franchisor’s business ;

  "substantial" means that the know-how includes information which is indispensable to the franchisee for the use, sale or resale of the contract goods or services , in particular for the presentation of goods for sale, the processing of goods in connection with the provision of services, methods of dealing with customers, and administration and financial management; the know-how must be useful for the Franchisee by being capable, at the date of conclusion of the agreement, of improving the competitive position of the Franchisee, in particular by improving the Franchisee’s performance or helping it to enter a new market .

  "identified" means that the know-how must be described in a sufficiently comprehensive manner so as to make it possible to verify that it fulfils the criteria of secrecy and substantiality ; the description of the know-how can either be set out in the franchise agreement or in a separate document or recorded in any other appropriate form.”
B. Trademarks and Copyrights
First of all, it should be noted that most franchise agreements deal with a trademark license, but this is not necessary. A trademark license can be defined as an agreement whereby the trademark owner authorizes one or several persons to use a mark. A trademark license can be seen as a permission given to the franchisee, usually in return for compensation, to use the trademark in a specified manner
.
Section II. The protection of Intellectual Property Rights in France: the National Institute for Industrial Property (INPI)

In France, the office in charge of the protection of Intellectual Property Rights, such as trademarks, is the National Institute for Industrial Property (called “Institut National de la Propriété Intellectuelle” or INPI). 
Prior to registering a trademark at the French registry (called “Registre du Commerce et des Sociétés” or RCS), it is necessary for the franchisor to conduct a research with the National Institute for Industrial Property. This research will ensure that the trademark is available, that the trademark is not the property of a competitor, and that it does not interfere with the previous rights of third parties
.
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